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CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Meaning of “contaminated” - 
Mr B.K. MASTERS:  By way of commencing the consideration in detail stage, I advise the minister and the 
House that I have a significant number of proposed amendments, some of which I believe will be agreed to by 
the Government and some of which will not; and, obviously, there are some amendments from the minister that 
may not find favour with the Opposition.  The Opposition does not seek to frustrate the progress of business in 
the House and will give a commitment to go through the consideration in detail stage as quickly as is reasonably 
possible. 

The amendment to this clause standing in my name on the Notice Paper states - 

Page 4, line 23 - To insert after “site” the following - 

in a solid, liquid or gaseous form 

The definition in the Bill of the word “contaminated” clearly has no reference to the actual form in which the 
contamination is present, nor a reference to the way in which it might harm human health or the environment.  I 
am particularly concerned that although a solid or liquid contaminant can be often very easily seen, measured or 
whatever, there may be a significant risk to human health or the environment as a result of a solid or liquid 
changing its phase and becoming a gas.  In solid or liquid form, it may not be a contaminant requiring immediate 
or even longer-term remediation, but, for example, as temperatures or other characteristics of the contaminated 
site change, some of that solid or liquid might go into the atmosphere, posing a risk to human health.  The 
wording I have suggested essentially tries to make absolutely sure that the definition of contamination can 
include a solid or liquid that can turn into a gas.  In other words, it tries to cover all phases.  I seek some advice 
from the minister on that one.  

Dr J.M. EDWARDS:  I thank the member for the suggested amendment.  This is already quite a complex 
definition, and I believe, having taken further advice, that the concerns of the member for Vasse are covered by 
what is already in the Bill before the House.  In speaking of solid matter turning to gas, the member is speaking 
more about exposure to the risk, rather than the actual contaminated land that may result.  Nevertheless, having 
looked at the member’s amendment carefully, I checked that implied with the existing definition of substance is 
the notion that the substance can be solid, liquid or gaseous.  In addition, the reference to “at above background 
concentrations” relates to a range of modalities, including air quality.  The Government will not accept this 
amendment, but only because it believes that the spirit of what is put forward by the member is already 
contained in the definition.  

Mr B.K. MASTERS:  I am pleased to hear the minister say, on the public record, that the word “substance” can 
include solids, liquids or gases.  That overcomes the concern I have.  I will therefore not proceed with the 
amendment to clause 4 standing in my name.  

I now need to raise an unrelated issue, but still relevant to clause 4.  An industry group has contacted me in 
relation to clause 4.  I will read three or four short paragraphs of the group’s letter that describe the concerns 
raised by this group.  The writer states - 

. . . Section 4 

Specifies that “contaminated . . . means having a substance . . . that presents, or has the potential to 
present, a risk of harm to human health, the environment or any environmental value” 

The suggestion has been put forward by this person that it should instead read “contaminated means having a 
substance that presents or has the potential to present a risk of harm to human health or any environmental 
value”.  In other words, the words “the environment” are removed.  The argument reads - 

The definition of the “the environment” in the Environmental Protection Act (1986) is extremely broad, 
and encompasses concepts that are outside of the application of the Contaminated Sites Bill.  For 
example, a 1cm3 parcel of soil that sits many metres below the surface in an area may provide no 
exposure pathways to present a risk to human health or any conceivable environmental value that could 
be agreed, however it still remains part of the environment.  Depending on the scale (volume) used to 
calculate concentrations, any mass of a substance can be present at a concentration above background 
levels.  By extension, concentrations can also be calculated at levels that pose a risk, even though the 
volume scale used to calculate this concentration is inconsistent with the exposure pathway scales used 
to assess risks posed to human health or the environment.  As a means of introducing scale to risk-based 
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contaminated sites management, the common definition of “the environment” is too broad for the 
application of the Contaminated Sites Bill.   

To paraphrase what the writer of those paragraphs is saying, while the risk posed by contamination in an area 
must be considered, risk is not just a concentration - and the word “concentration” is mentioned in the definition 
as a plural; instead, both the concentrations and the volumes of contaminated material in a site need to be looked 
at.  Again to paraphrase the writer, a very small volume of a quite toxic material would still not pose a risk to 
human health or the environment, because its overall risk is very low. The expression is “risk is hazard 
multiplied by exposure”.  The suggestion is that the words “the environment” be removed from lines 25 and 26 
in the definition of the term “contaminated”.  There is merit in this, because the words “a risk of harm to human 
health or any environmental value” stay in the definition, but the two words “the environment” are removed.  
That is a way of indicating that risk is both a measure of concentration and volume; in other words, exposure.  I 
seek a response from the minister.  
Dr J.M. EDWARDS:  I am a bit unsure what the member is getting at.  I will provide an example.  If there is a 
patch of land deep underground that is full of some sort of chemical that should not be there, to my mind that is 
contaminated.  Clearly, it starts to be a risk if there is ground water nearby that might intersect.  However, if it is 
there, and it is totally surrounded by clay and will never go anywhere, and ground water and rainfall will not 
affect it, it is no particular issue.  I would contend, however, that people still have a right to know that it is there 
so that they do not dig into it, try to put a bore into it or do other activities that will affect it.  I am not sure that 
the member’s argument is not more about how we treat something we know to be contaminated, and then how 
we classify it, than about this actual definition.  
Mr B.K. MASTERS:  The minister has picked a good example, because the one that springs to my mind is the 
claim that drums filled with polychlorinated biphenyls and other things have been dumped at Dwellingup and in 
the Pilbara and Kimberley.  The issue with those drums was not that they contained PCBs, but that in heavy clay 
soils such as those at Dwellingup they posed no risk to human health or the environment, because, as the 
minister said, they are in heavy clay soils and there is no ground water movement, and therefore the risk to 
human health and the environment is virtually zero.  The point that the writer of the paragraphs I quoted is 
making is that, somehow or other, the definition of contamination needs to take into account the risk, which is 
the product of hazard by exposure.  In other words, if there is a hazardous material that is not capable of being 
exposed to the environment or human health, the risk is zero.  We spoke a few days ago about guidelines that the 
minister may issue to allow the chief executive officer to understand exactly how certain aspects of this 
legislation are to be interpreted and applied.  It may be better to deal with risk, and to relate risk to the 
application of the term “contamination” and the need to remediate or taken other action, under those ministerial 
guidelines.  
Dr J.M. EDWARDS:  I believe the issue the member has raised is already covered in the legislation.  The 
definition in subclause (1) states - 

“contaminated”, in relation to land, water or a site, means having a substance present in or on that 
land, water or site at above background concentrations -  

That is the first part, but the next part qualifies it by stating - 
that presents, or has the potential to present, a risk of harm to human health, the environment 
or any environmental value. 

All this must be considered before it is said that the land, water or site is contaminated.  In some areas arsenic is 
present naturally deep in the soil, but when it is buried with no exposure to the air or through bores, it is of no 
concern.  This is already picked up in the definition and in the way we classify sites; and through the 
classification of sites we determine what will happen on any one site.   

Mr B.K. MASTERS:  I thank the minister for those comments.  I am not prepared to move an amendment, 
because what the minister said makes a lot of sense.  However, I will just flag wave and say that it may be 
something that needs a little more explanation by the chief executive officer when he or she applies the term 
“contaminated” under this legislation.   
I now move on to subclause (2), which reads - 

However, land, water or a site, or land, water or a site of a prescribed class or description, is not 
contaminated where the regulations so provide. 

Will the minister give me an indication of the circumstances in which a contaminated site is not contaminated?  I 
believe the minister commented on this briefly in her second reading speech.  However, could she amplify that a 
little more? 
Dr J.M. EDWARDS:  I refer to salinity, for example.  Land affected by salinity will be one of the categories in 
the regulation that will clearly not be classified as contaminated, despite any arguments that people may choose 
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to put forward.  Also, if someone has correctly applied a herbicide or a pesticide to a site and it is present on that 
site, clearly that site is not contaminated, because the herbicide or pesticide has been correctly applied and is 
there for a good reason.  There will be regulations that spell out the circumstances in which a substance is 
present and there may be a risk, but it is not contamination, because it is there for a very good, acceptable and 
practical reason.   
Mr B.K. MASTERS:  Will the minister confirm that this clause is not designed to let someone off the hook, for 
example?  I cannot imagine what circumstances might apply.  However, let us say an industrial site has been 
polluted, and the cost of remediation may be so excessive that the Government says, “Put concrete on it and 
build industrial units, or do something.  We will make sure that we classify the site as being not contaminated 
under this clause, and we’ll let you off the hook.”  Will the Government apply the definition of contamination 
rigorously when there is a genuine contaminated site, other than the examples the minister gave of salinity and 
biocides?  I want the minister to say that the clause is not intended to let industries or even government agencies 
off the hook by using this clause.   

Dr J.M. EDWARDS:  No, it is not intended to let anyone off the hook by invoking this regulation.  Clearly, 
though, under this legislation sites will be identified, and people who own a contaminated site will be worried 
about whether they must clean it up.  I believe we will find in about five years that the number of known 
contaminated sites will have increased, but the proportion that we need to remediate will still be fairly small, 
because they must pose either that public health risk or that environmental risk that demands remediation.  
Therefore, no, this clause is not in the Bill to do favours for anyone.  It is in there for a very good, practical 
reason; that is, to protect other groups of landholders who are rightfully going about their business. 

Mr T.K. WALDRON:  As I understand it, the Bill has a provision for only those industries that hold an existing 
licence to be exempt.  I cite tailings dams in the mining industry that have their licences renewed annually.  A 
flood of sites could potentially be lodged for investigation because the licences for tailings dams will expire.  I 
understand that originally there was a clause in the Bill about this.  Is that the case; and, if so, why was it taken 
out? 

Mr B.K. Masters:  There are many tailings dams in the goldfields, for example, that have used highly saline 
processed water and are therefore contaminated in the sense that the definition implies.  The member for Wagin 
is raising a valid concern. 

Mr T.K. WALDRON:  Should there be an exemption for those who have gained a licence that specifies that their 
actions meet the standards under the existing statutes? 

Dr J.M. EDWARDS:  We are jumping about a bit.  With regard to tailings dams, there are provisions in the 
Environmental Protection Amendment Bill, which is going through the Parliament at the moment, for closure 
notices, so there are plans for the way in which tailings dams should be managed now and into the future.  That 
will help cover some of the matters about which the member is talking.  However, I will take further advice. 

Mr B.K. MASTERS:  If the minister wishes to further answer that, I will give her the opportunity. 

Dr J.M. EDWARDS:  I thank the member for his cooperation.  I am not sure that the member for Wagin was in 
the Chamber when we went through this previously.  If something is contaminated, it is important that we know 
it is contaminated, and that is the reason for the Bill.  However, as I explained, just because we know something 
is contaminated, it does not necessarily follow that action will be taken on that contamination if that 
contamination is contained and managed.  Therefore, for the contamination to require further action, it must pose 
a risk to public health or to the environment.  The fact that the site of a tailings dam may be designated as 
contaminated is not such an issue, because it is contaminated. 

Mr B.K. MASTERS:  Nonetheless, having determined that the site is contaminated, there is no automatic 
likelihood that it will be deemed to be subject to a notice that will require assessment, clean-up or anything else.  
It is still the prerogative of the CEO to say that it is a mining tailings dump.  Under the Mining Act, certain 
conditions protect the environment or the integrity of that tailings dam.  On that basis, I assume that there would 
be no need to trigger this legislation, unless, for example, there was leakage or some other exposure mechanism - 
exposure to the environment or to human health - of the material causing the contamination.  Is that a reasonable 
interpretation?  

Dr J.M. EDWARDS:  That is a reasonable interpretation.  The chief executive officer investigates referrals.  As I 
explained before, they must be effectively statutory declarations.  The notice that the CEO issues about the level 
of contamination can be appealed to the independent committee.  That committee has been established as 
independent to eliminate any notion of Caesar appealing unto Caesar.  It is a matter of the issue already stated: it 
would be designated contaminated only if it contained substances that were contaminated.  Action would be 
required only if it posed environmental risk.  Many tailings dams are managed very responsibly, and people have 
closure and decommissioning plants for when the tailings dams reach the end of their life.  



Extract from Hansard 
[ASSEMBLY - Wednesday, 19 March 2003] 

 p5564b-5573a 
Mr Bernie Masters; Dr Judy Edwards; Mr Terry Waldron; Dr Elizabeth Constable 

 [4] 

Mr B.K. MASTERS:  If a mining company were to construct, operate and finalise its involvement in a tailings 
dam, other than monitoring, and a subsequent problem that posed potential risk to human health or the 
environment arose, such as leakage, could the Government - the people of Western Australia - take action under 
this legislation?  I take it that it does not mean that mining companies will walk free of any responsibility; 
however, it does not automatically mean that they will be held liable to remediate the site once they have 
completed the construction and filling of a tailings dam.  

Dr J.M. EDWARDS:  Tailings dams are interesting entities in that - I want to use the word “regulate” but that is 
not quite the right legal word - they are looked after by the Department of Industry and Resources, or the old 
Department of Minerals and Energy.  Negotiations are held with the department about plans for tailings dams 
and how they will be monitored.  Also, under the Environmental Protection Act negotiations are held between 
the DIR and the DEP about plans for ongoing monitoring and the level of monitoring required.  The monitoring 
is followed up.  This is not an effort to sneak in anything to get at tailings dams.  I envisage that this Act will be 
used for them only if a problem arose and the person who was either causing the problem or who had caused the 
problem was not acting responsibly in either the ongoing management or the plan for closure and 
decommissioning.  

Mr T.K. WALDRON:  Does the minister not see a situation in which a flood of declarations could be lodged for 
investigation because the licence of a tailings dam had expired?  Is the minister saying that a claim could be 
lodged only if a site were shown to be contaminated?   

Dr J.M. EDWARDS:  Yes.  The Bill provides that if someone claims that a site is contaminated, he must fill out 
a statutory declaration to back up his claim.  He could phone in and say, “I think your farm dam is 
contaminated.”  

Mr B.K. MASTERS:  I think the member might share my concern that Hon Robin Chapple might lodge statutory 
declarations against 200 or 300 tailings dams.   

Dr J.M. EDWARDS:  When the CEO considers them, one of the first things he will ask is what evidence exists 
to back the claim.   

Mr T.K. Waldron:  If there were no evidence, what would he do?  Would the matter go through to the keeper or 
would he ask the person who complained to get a statutory declaration?   

Dr J.M. EDWARDS:  The CEO will have a range of responsibilities and will set his or her own priorities and 
will not want to see the time of industry people or departmental officers wasted chasing red herrings.  The CEO 
can determine that a report is not substantiated.  It will be determined as “report unsubstantiated”.   

Clause put and passed.  

Clauses 5 to 7 put and passed.  

Clause 8:  Object and principles of Act -   
Dr J.M. EDWARDS:  I move - 

Page 6, after line 10, to page 7, before line 1 - To delete the table and substitute the following - 

 1. The polluter pays principle 

  Those who generate pollution and waste should bear the cost of containment, 
avoidance or abatement. 

 2. The principle of full life cycle costs 

  The users of goods and services should pay prices based on the full life cycle costs of 
providing goods and services, including the use of natural resources and assets and 
the ultimate disposal of any wastes. 

 3. The principle of waste minimisation 

  All reasonable and practicable measures should be taken to minimise the generation 
of waste and its discharge into the environment. 

In moving this amendment, I wish to address the amendment on the Notice Paper of the member for Vasse and 
his comments.  This is a fairly tidy way of achieving the outcome.  When the member for Vasse spoke, he agreed 
with the objects of the Bill as written in this paragraph.  However, he made some valid points about the 
principles contained in the table and identified his support for three particular principles; namely, the polluter 
pays principle, the principle of full life-cycle costs and that of waste minimisation.  He then gave some quite 
good examples of where I believe the precautionary principle may well have caused some problems in the 
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overarching context of the Bill and the Government’s aims.  We have accepted the member’s amendments and 
have had parliamentary counsel input to tighten the wording.   

Mr B.K. MASTERS:  I thank the minister for agreeing with some of my concerns.  As a general rule, I 
understand and accept the aims that the precautionary principle, the principle of intergenerational equity and the 
others that are being removed try to achieve.  However, I see that their inclusion within the table could cause 
significant difficulties, particularly for the chief executive officer and, to a certain degree, the Contaminated 
Sites Committee.  I thank the minister for her amendment, which is worthwhile.  

Amendment put and passed.  

Mr B.K. MASTERS:  I refer the minister to line 9 on page 6.  It is a bit of a hoary chestnut, which was raised, I 
think, during debate on the Environmental Amendment Bill last year.  The object of this part is to do certain 
things “having regard to the principles”.  Just for the record, I raise the concern previously raised by Hon Peter 
Foss that whoever is having regard to principles within the table may have no choice but to implement those 
principles.  The previously suggested amendment was to replace the words “regard to” with “consideration of” 
so that the object of the Act would be to allow these things to happen having consideration for the principles in 
the table.  That alternative wording would mean that the chief executive officer, the minister, the Contaminated 
Sites Committee or anyone else could consider, and then disregard or accept as appropriate, the principles in the 
table.  Retention of the words “regard to” would mean that the chief executive officer, the minister or the 
committee would not have a choice and must somehow build those principles into every one of their 
deliberations.  I have not moved an amendment in this regard - at least I think I have not.  I want to put on record 
my concerns.  For the benefit of Hansard, will the minister point out her obvious acceptance and lack of concern 
about the use of the words “having regard to”.   

Dr J.M. EDWARDS:  We have taken quite a bit of advice on these words.  It is interesting that we go to the 
trouble.  I am informed that the words “having regard to” are less onerous on the decision-making process than 
the words “consideration of”.  In some ways we have answered the member’s question by retaining those words.  
I am also reminded that with a similar clause of the Environmental Protection Amendment Bill 2002 I gave an 
explanation that is consistent with this.  I cannot immediately recall the explanation so I will not bore the 
member with anything that is half-remembered. 

Clause, as amended, put and passed. 

Clause 9 put and passed. 

Clause 10:  Exemptions from Act - 
Mr B.K. MASTERS:  Will the minister explain in detail exactly what is meant by clause 10(1); namely - 

The Minister may, with the approval of the Governor, declare by order that all or any of the provisions 
of this Act specified in the order do not apply in respect of - 

An area, premises or whatever.  Is this another case of salinity or the legal application of biocides or some other 
act that would otherwise be seen to cause contamination to be not defined as contamination in specified areas or 
premises?  The explanatory notes on this legislation are not entirely clear.  Will the minister explain subclause 
(1) in more detail? 

Dr J.M. EDWARDS:  It is a very good question.  An example previously put to me was the power poles 
belonging to Western Power.  Because of the way power poles have been treated to make them resistant to white 
ants, people may argue that the ground immediately around the poles is contaminated.  Technically under the Act 
that may be considered.  The exemptions are to cover items like that when there is a very good reason to state 
that the power poles are not contaminated sites. 

Mr B.K. MASTERS:  Thank you for the explanation.  However, it has made my concerns worse rather than ease 
them.  That is because of the example raised by the minister.  Back in 1987, farmers in the south west of the 
State first discovered that meat in their steers was contaminated with some of the biocides used by Western 
Power.  Today, 16 years later, there are literally hundreds of farms in the south west that are still subject to 
management plans as a result of contamination that, in part, was caused by Western Power’s use of treatments 
against termites.  Unfortunately, I see subclause (1) as a potential escape mechanism for government agencies - 
in this case Western Power - from something that hundreds of farmers would not want them to escape from.  The 
farmers want Western Power to do something to rehabilitate the power poles and the ground around them. 

Is the minister able to give me any other examples of when subclause (1) might be implemented because the 
example given causes me great concern?  It might have been politically wise to have given another example.  
Will the minister please shed more light on the matter? 
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Dr J.M. EDWARDS:  I gave an example too literally.  An exemption from the Act is an exemption.  Exemptions 
are very carefully thought through.  The clause discusses exemptions in specified areas, premises, acts or things 
or those comprised in a specified class.  That starts to narrow things down immediately.  The intention is to not 
allow anyone to walk away from any particular liability.  Where we know power poles are not causing any 
problems, the intention is not to have every power pole designated as a contaminated site.  The intention is to 
work out with Western Power a mechanism to deal with potentially contaminated sites.  We are in a strong 
bargaining position because if we do not work this through sensibly, every power pole could potentially be 
nominated by someone as a contaminated site. 

Mr B.K. MASTERS:  Will the minister give any other examples other than Western Power’s power poles?  The 
minister may create exemptions; it will be a government decision, it will not be the independent committee or 
someone else’s.  Is Western Power’s power poles the best or only example that can be provided? 

Dr J.M. EDWARDS:  There is no intention to rush out and grant a large number of exemptions.  This is the only 
example my advisers can think of at present.  The Bill contains a long clause describing the exemption process.  
It would not be instituted lightly. 

Mr B.K. MASTERS:  I still have a concern because clause 10 is titled “Exemptions from Act”.  When talking a 
minute ago about the example of Western Power, the minister said it created the opportunity for the minister - as 
the Government - or the chief executive officer to negotiate with Western Power an outcome that is mutually 
beneficial.  I understand and accept the need for the Government of the day to negotiate with an agency, 
industry, group of people or individuals to achieve an outcome other than what would otherwise be seen as a 
very limited range of options.  The exception is that the chief executive officer has the ability elsewhere in the 
legislation - I may have to rely on the minister’s advisers - to look at issues of a broader class rather than rely on 
exemptions so that negotiated outcomes are reached.  I may not be using the right terms but I believe the 
minister’s advisers understand what I am saying.  If Western Power is to be exempted that is one issue.  On one 
hand, Western Power could be exempted under clause 10, but elsewhere in the Bill it could be told that it is an 
organisation that has six months to put a plan of action to the CEO about how it will accommodate or deal with 
contamination.  Is the example that the minister’s advisers gave a genuine example of a situation that might be 
exempted?  Would the power pole issue, whereby Western Power would formulate a plan of attack and the Chief 
Executive Officer of the Department of Conservation and Land Management would negotiate a mutually 
agreeable outcome, be dealt with under the other provisions of the Bill?   

Dr J.M. EDWARDS:  Under clause 12, the chief executive officer may approve a program for the identification 
and reporting of individual sites.  I do not know how many hundreds of thousands of power poles Western 
Power has, but it is a huge number.  Even given the management plan under the provisions of clause 12, Western 
Power is obliged to report on every power pole, depending on the history of the power pole.  Although clause 12 
buys Western Power some time to get a management plan together, it describes how Western Power will report 
on each contaminated site.  I do not think that an exemption would occur unless Western Power had already 
done work under the provisions of clause 12.  Exemptions could occur only when Western Power knew what it 
was dealing with and could be reassured that by providing an exemption it was not breaching the future Act.  I 
do not consider the management plan or the reporting of each contaminated site to be mutually exclusive.  
However, action must have been taken under the provisions of clause 12 for a management plan to have been 
formulated or completed.  The contaminated sites, which affect the farmers about which the member has spoken, 
that are seriously contaminated and require action will be part of a managed system.  Exemptions could be 
considered for power poles in my street, for example, where there is no problem.   

Mr B.K. MASTERS:  I thank the minister for her suggestion.  Just as an aside, I point out that Western Power 
has an incredibly good database of every power pole in the State.  It would be a big task for Western Power to 
pass on that information to the CEO of the DEP or to the contaminated sites committee, for example, but it 
would not be onerous or difficult.  It seems unfortunate that currently the only example of an exemption that 
might be applied under clause 10 relates to Western Power.  I can only repeat that many of the farmers in my 
electorate and certainly other parts of the south west do not want Western Power to be let off lightly.  They 
would not want Western Power to be given an exemption unless it had been seen to have done everything that 
was considered by the affected farmers to be fair and reasonable under the circumstances.  Hundreds of farmers’ 
properties are under management programs that are authorised and ticked off by the Department of Agriculture.  
In many cases those farmers are not being put to any particularly great expense, time or trouble.  However, some 
farmers have had the land use on their properties significantly affected by contamination.   

I will leave it at that other than to say that the application of exemptions under clause 10 for Western Power will 
need to be handled very carefully, otherwise another revolt might occur that could make Brookdale look like a 
storm in a teacup.   
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Dr J.M. EDWARDS:  I offer the member for Vasse some comfort by pointing out that the exemption must be 
tabled before both Houses of Parliament.  I am sure that if any Government were to proceed to do something that 
would cause the level of angst about which the member has suggested, it would be disallowed.  Provisions have 
specifically been written in the Bill that applications for exemptions must come back to this place so that they 
receive the appropriate level of scrutiny.  Under the Interpretation Act, it is possible to disallow an exemption.   

Mr B.K. MASTERS:  I turn now to clause 10(4) which states -  

Despite any other provisions of this Act, an order has effect according to its tenor subject to subsection 
(5).  

That seems to be a generic clause that is repeated several times in different parts of the Bill.  I ask for an 
explanation of what clause 10(4) means because that would also help my understanding of the Bill later on.   

Dr J.M. EDWARDS:  Although the implication is clear, I will have to take that question on notice because I 
cannot give the exact legal definition of “according to its tenor.”  The Government inserted those words at the 
request of parliamentary counsel.  I will explain that in detail to the member at a later stage of today’s sitting.   

Mr B.K. MASTERS:  I refer to clause 10(10), which states -  

Nothing in this section affects or prevents the application of section 43(8)(d) of the Interpretation Act 
1984 to regulations made under this Act.   

By way of interjection, will the minister confirm whether clause 10(10) requires regulations or exemptions to be 
brought before the House?  

Dr J.M. Edwards:  Yes, that is my understanding.  

Mr B.K. MASTERS:  I have one more matter to raise, which an industry group has raised with me.  For the 
benefit of the minister I will read from a document provided to me by this industry group.  The document states -  

I understand that certain “exemptions” are being considered by the DEP in certain cases (for example 
power poles).  While the Bill contains a number of options for how responsibility can be transferred to 
the State (Clause 10 exemptions, State responsibility, transfer to State etc) what are the criteria / 
guidelines for “exemptions” being considered and will they be made public?  

The minister has answered most of those concerns.  At this stage, the criterion guidelines have not been put 
together because we are thinking only of Western Power.  The guidelines will be made public.  Does the minister 
wish to respond to any other concerns raised in that paragraph, or is she comfortable with what has been said?   

Dr J.M. EDWARDS:  I assume that the previous minister would say that she worked very hard and long on this 
Bill.  She would say that one of the difficulties in convincing all the various players that we should proceed with 
this Bill was to provide them with some level of comfort and bring them on board.  Having done that, it is 
interesting that we are having such a vigorous debate about exemptions.  We have been able to identify only one 
example of an exemption, which I will not repeat because it got such a bad reaction from the member for Vasse.  
We have included this provision because there may be other valid situations whereby it is responsible to make an 
exemption.  Do not ask me what they will be, because I am not sure.  However, we would be less than 
responsible, given some of the things we are seeking to impose on people through this Bill, to not make this 
mechanism available in case it is needed.  As I said before, the safeguard is that it has to be passed in both 
Houses of Parliament and can be disallowed if it causes any unfair or unintended consequences.   

Clause put and passed.  

Clause 11:  Reporting of known, or suspected, contaminated sites - 
Mr B.K. MASTERS:  There are many amendments relating to clause 11 but I do not wish to speak at length to 
all of them.  Three of my amendments add the words “on reasonable grounds” to various parts of the clause.  For 
example, subclause (1) would be amended to read: “A person may report to the CEO any site that the person 
knows, or suspects on reasonable grounds, is contaminated.”  I suspect that the minister’s response will be to 
refer me to subclause (9), which states - 

A person must not report a site - 

. . .  

(b) without reasonable grounds to believe or suspect that the site was contaminated. 

Penalty: $250 000.   

In my view the penalty is entirely appropriate in that situation.  However, I seek the minister’s advice, first on 
whether there is any harm that might arise should the words “on reasonable grounds” be inserted into subclause 
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(1), subclause (3)(b) and subclause (4)(b) as indicated in my first three amendments.  I can see no harm arising 
from the insertion of those words.  Secondly, is there any benefit to be gained from the insertion of these words?  
My answer is yes, because someone reading this legislation would have it reinforced in not only subclause (9) 
but also the appropriate parts of subclauses (1), (3) and (4) that the report or the suspicion must be based on 
reasonable grounds, otherwise there is the risk of an offence having been created.  I seek the minister’s response 
before deciding whether to proceed with the first three amendments.   

Dr E. CONSTABLE:  I support these amendments.  I am suspicious about the word “suspects” because it does 
not tell us much.  What does a person have to know to suspect?  A neighbour living next to a site might think 
that it is contaminated.  He does not have too much evidence but innocently suspects that that might be the case - 
he is not being malicious.  What is the minister’s expectation of a person reporting that he suspects that there 
might be a contamination of some sort?  The wording is very vague and anything that clarifies that provision will 
be important to this legislation.  The addition of the words “on reasonable grounds” would start to get us there, 
but we would then need to know what we mean by “on reasonable grounds”. 
There is a contaminated site in my electorate about which the neighbours are very concerned.  Initially I did not 
know how much knowledge they had and whether they had enough on which to base their suspicions and make a 
report.  They have a lot of knowledge now because the matter has been going on for several years.  We need 
some clarification of this provision.   
Mr T.K. WALDRON:  I support these amendments.  They have been well covered by the previous speakers.  I 
cannot see why the addition of the words “on reasonable grounds” will change the clause in any detrimental way. 
Dr J.M. EDWARDS:  Those were all good comments.  We will not accept the amendments because 
parliamentary counsel advises that this is already implied and therefore the wording is not required.   
I remind members that when people report a known or suspected contaminated site they must fill out a form.  It 
will virtually amount to a statutory declaration because it is a serious thing to say that one suspects that a site 
may be contaminated.  One of the reasons for having the chief executive officer and quite a number of experts 
from the department involved is to allow us to assess what is being reported.  For example, somebody might say 
that they suspect that a drum containing polychlorinated biphenyls has been tipped onto the ground and the area 
has become contaminated.  On the other hand, someone might say that their mother tipped a jar of oil onto the 
ground and contaminated it.  In those events, even if we could not distinguish between them, an expert could 
distinguish between the likely level of risk of contamination.   
I want to reassure the members that, first, we believe that alleging that a site is contaminated is very serious.  We 
had quite a bit of debate in this Chamber during the second reading stage about the potential for someone to 
maliciously hinder another person’s business or whatever.  We have put in safeguards to protect against that.  
Equally, though, if someone suspects that an area is contaminated, he can read through the guidelines on 
reporting known or suspected contaminated sites.  The form that will be issued for making a report will also 
advise people as they go about filling it in.  There will be nothing there that would hinder what the member for 
Churchlands is saying.  If someone lived next door to a petrol station and believed there was contamination, I 
would envisage that as soon as that form reached the department, it would immediately ring a few alarm bells, 
because petrol stations and contaminations have the unfortunate history of one sometimes being associated with 
the other, whereas cooking oil does not have such a history at all.   
We have tried to reach a balance between reassuring people that this is a robust enough mechanism for people to 
report a site that they genuinely suspect to be contaminated and not leaving the system so open that people may 
knowingly, maliciously or otherwise use the system to cause problems.  We have closely considered all the 
amendments put by the member for Vasse and have been reassured that there is no reason to insert the words “on 
reasonable grounds”. 

People who are likely to make a report on a known or suspected contaminated site are more likely to read the 
form and to get advice from departmental officials or local environmental health officers.  Those who are more 
likely to read the Act will be the lawyers who are worried about someone making a report.  They are the ones 
who are more likely to question whether something is based “on reasonable grounds” when a person makes a 
report.  What has been written is adequate to cover the range of scenarios that may potentially eventuate.   

Mr B.K. MASTERS:  I will proceed with these three amendments.  The minister said that she would not accept 
them, and I will not call for a division of the House.  However, it is appropriate that in those three places the 
words “on reasonable grounds” be inserted to make absolutely sure to people who make a report that they realise 
the seriousness of their actions.  I understand and appreciate what the minister has said about the need to sign a 
statutory declaration and to have severe penalties.  However, we must take every reasonable opportunity to make 
sure that someone signing a statutory declaration is well aware of the financial and legal liabilities that he might 
incur under subclause (9).  Therefore, to repeat those words in those other three places is not unreasonable.  I 
seek leave to move my amendments en bloc. 
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Leave granted. 

Mr B.K. MASTERS: I move - 

Page 10, line 5 - To insert after “suspects” the following - 

on reasonable grounds 

Page 10, line 20 - To insert after “suspects” the following - 

on reasonable grounds 

Page 10, line 26 - To insert after “suspects” the following - 

on reasonable grounds 

Amendments put and negatived. 
Mr B.K. MASTERS:  I wish to raise an issue with the minister that is related not to this Bill but to the Gene 
Technology Bill that was introduced into the Parliament last year and that I handled on behalf of the Opposition.  
Subclause (3) states that except as provided in subsection (5), a person referred to in subsection (4) must report 
to the CEO any site that the person knows, or suspects, is contaminated.  I emphasise the word “must”.  The 
Gene Technology Bill 2001 contains a clause with similar wording and intent; namely, a person who knows of 
the deliberate or accidental release into the environment of a genetically modified organism may report that 
release or that suspicion to the appropriate authorities.  I said when that Bill was debated that the word “may” 
should be replaced with “shall”; I guess in hindsight the word “must” would have been better.  However, I was 
told by the Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries, Hon Kim Chance, 
that the Gene Technology Bill was mirror legislation to the commonwealth legislation and it would be 
inappropriate to change it even though that change would be a toughening up of the Gene Technology Bill and, 
therefore, an improvement in the way in which we can protect our natural environment.  Under the Contaminated 
Sites Bill, we are talking about a compulsion that has been placed on the shoulders of a person who knows, or 
suspects, that a site is contaminated.  That compulsion is unarguable.  A person who knows of, or suspects, 
contamination must report that knowledge to the CEO.  When we compare the environmental consequences of 
the vast majority of contamination incidents with the environmental consequences of the accidental or deliberate 
release of a genetically modified organism into the environment, it is not unreasonable to say that the latter 
example is potentially far more severe and in many cases absolutely irreversible.  However, despite that, the 
Gene Technology Bill uses the word “may” rather than “must”.  I am very happy that the word “must” is used in 
this Bill, but I take this opportunity to highlight the fact that the parliamentary secretary, or the Government, was 
of the view that the word “must” or “shall” could not be inserted into the Gene Technology Bill for the reasons I 
have outlined.  Therefore, the Gene Technology Bill is still very deficient, and this is one example of that 
deficiency.   

I turn now to my next amendment.  I move -  

Page 11, line 14 - To delete “6” and substitute “12”. 

Subclause (6) states -  

A person does not contravene subsection (3), even though he or she does not comply with that 
provision, during the period of 6 months after the commencement of this Act. 

A change from six months to 12 months may be considered academic.  However, there are a number of 
contaminated sites.  There are also a lot of people who know of contamination that has occurred in the past and 
who fear, for various reasons, what may happen to them should they go public with that knowledge by making a 
statutory declaration.  This Bill needs to be in operation for 12 months so that people who have a fear, real or 
otherwise, about what may happen to them, their families or their economic livelihoods should they make a 
report will have 12 months in which to see how well this Act is implemented and enforced.  To give people 12 
months rather than six will potentially be a small but significant improvement to the Bill.   

Dr J.M. EDWARDS:  We will not be accepting this amendment.  The intention of the Bill is to identify 
contaminated sites so that they can be classified and the sites that we need to act on immediately can be acted on 
immediately.  This is about putting in a report.  It is not about all the other actions that will follow that report.  It 
is saying that people have to report a site within six months after the commencement of this Act.  In reporting a 
site, the intention is not to fully investigate the site.  The intention is merely to report in writing on the prescribed 
form to the DEP saying the person knows, or suspects, that a site is contaminated.  The DEP will then outline its 
proposed plans for investigating or managing the site.  The reason that we are keen on six months is that this 
legislation has taken a helluva long time to get here.  I understand what the member is saying.  If the site in 
question is not causing a problem, perhaps it is not difficult to argue that the period should be 12 months.  
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However, if there happens to be a public health issue on the site, we do not want to allow for a period of 
potentially six months longer before the contamination is even reported. 

Mr B.K. MASTERS:  I understand what the minister is saying.  However, I ask the minister to put her mind into 
what I consider to be the real world of an employee or former employee of a company who has been ordered to 
dump something somewhere or to take some other action that has given rise to contamination.  These people, 
whether they be current employees or former employees, will be very nervous about sharing their knowledge.  
They will be looking at what happens to the people who go before them in making a report under this clause and 
what protection the Government of the day - hopefully this Bill will be enacted and promulgated in the 
Minister’s term in government so that it gets under way as soon as possible - is offering to these people.  They 
will be looking to see whether their family, friends or economic livelihood - in other words, their jobs - are at 
risk as a result of their having made a report, or whether the protection and support that is offered by the 
Government means that the risk to which they are exposing themselves is minimised to the greatest possible 
degree.  Let us say that next week this Bill becomes an Act of Parliament and there are people in the community 
who would like to pass on their knowledge of a contaminated site but fear the consequences.  Someone 
somewhere will have to bite the bullet and be the first person to fill out the form.  The Government will then be 
judged by the community on how well it looks after or protects the first one or half a dozen people who come 
forward under this clause.   

I share the minister’s concern.  I would like all contaminated sites to be reported in the first week of operation of 
this Bill.  However, that will not happen.  People will look to see what happens to their friends, colleagues, 
workmates or other people in similar situations to themselves.  Although I had originally thought the period 
should be two years or even three years to ensure the Government had put into effect whistleblower legislation 
and clear protection, that would be excessive.  For that reason, I believe 12 months is a reasonable compromise.  
Recognising how slowly the wheels of government turn, six months could be seen as too short a period.  
However, 12 months would be a far more acceptable period within which to make a complaint.   

Dr J.M. EDWARDS:  As I said, we will not support the amendment.  Clause 94 contains provisions protecting 
people against victimisation.  We have also introduced more general whistleblower legislation.  The member 
said that people might have some concerns.  It is likely they will have that same level of anxiety no matter what 
the close-off date is - whether it be six, 12 or 24 months after the commencement of the Act.  The member’s 
argument is that people will wait until the last gasp and then report contamination.   

Mr B.K. Masters:  I am saying that they will look to the Government to see whether a complainant will face any 
recrimination from the person he dobbed in.  People will look to the Government to see whether it uses the 
protection offered under this and the whistleblower legislation to look after complainants, their families, their 
jobs or whatever else they might be concerned about.  Someone will have to bite the bullet and go first.  Others 
will be watching to see how that first person is treated as a result of having reported contamination.  They will 
wait to see whether he is sacked by his employer or subjected to vilification or advertisements in local 
newspapers claiming that he is unreliable, drunk or whatever.  People in the community will be waiting to see 
the consequences of making a report under clause 11.  I think 12 months is not an unreasonable time for the 
Government to show its worth, so to speak.   

Dr J.M. EDWARDS:  We cannot accept that.  The issue of a site causing a public health risk that we do not 
know about outweighs any argument about having a longer time span to report such incidents to give comfort to 
any person who wants to come forward.  I appreciate that this may be difficult.  I have heard anecdotal stories of 
people being told to take certain actions that they believe will harm the environment.  I understand the member’s 
point that they will want a measure of protection.  However, an indication of the Government’s good faith is the 
fact that the head of our pollution response group was recently on TV urging people who knew about the 
potentially dumped drums in the Brookdale area to come forward, saying that they would be protected.  We are 
interested in getting contaminated sites cleaned up and stopping pollution.  We are not interested in going after 
people or doing anything that would lead to their being victimised.  We would watch a company very closely if 
we thought that was going on.   

Mr B.K. Masters:  I take your point.  However, the current Act has no penalty for not making a report.  Once this 
legislation comes into effect, the person who for whatever reason chooses to not make the report within that six-
month period might feel that he is liable for action against himself.   

Dr J.M. EDWARDS:  The people who must report within that six-month time frame are listed in subclause (4).  
They are the owner or occupier of the site; the person who knows or suspects that he or she has caused or 
contributed to the contamination, which means he or she would have been directly involved in it; or the auditor.  
I guess that only partially answers the member’s concerns.  It is a valid psychological argument that a person 
who is that worried about a matter will find the burden lifted the moment he reports the contamination.  Clause 
94 protects people against victimisation.  We will watch very closely any company that goes after a particular 
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employee.  In that circumstance the employee would be victimised twice: first by being ordered to do something 
that caused contamination - which is the argument of the member - and second by his company. 
Amendment put and negatived.   
Debate adjourned until a later stage, on motion by Dr J.M. Edwards (Minister for the Environment and 
Heritage).  
[Continued on page 5586.]  
 


